
LOCAL REVIEW BODY
MONDAY, 12 MARCH 2018

A MEETING of the LOCAL REVIEW BODY will be held in the COUNCIL CHAMBER, COUNCIL 

HEADQUARTERS, NEWTOWN ST BOSWELLS, TD6 0SA on MONDAY, 12 MARCH 2018 at 

10.00 am

J. J. WILKINSON,
Clerk to the Council,

5 March 2018

BUSINESS

1. Apologies for Absence. 

2. Order of Business. 

3. Declarations of Interest. 

4. Continuation of review of application to erect dwellinghouse on land 
NE of and incorporating J. Rutherford Workshop, Rhymers Mill, Mill 
Road, Earlston. 17/00479/FUL. 17/00037/RREF. 

Copies of the following papers attached:- 
(a)  Written submission from applicant (Pages 3 - 

12)
(b)  Response from Council's Flood Risk Officer (Pages 13 - 

14)
(c)  Response from Planning Officer (Pages 15 - 

22)
(d)  Review Papers (Pages 23 - 

80)
Copies of papers re-circulated as follows:-

Notice of Review – page 23
Decision Notice   – page 37   
Officer’s Report   – page 51
Consultations      – page 59
List of Policies     – page 75 

5. Consider request for review of refusal of planning application to erect a 
boundary fence and formation of parking area (retrospective) at 1 
Eildon Terrace, Newtown St Boswells. 17/01230/FUL. 18/00003/RREF. 

Copies of the following papers attached:-

Public Document Pack



(a)  Notice of Review (Pages 81 - 
86)

(b)  Decision Notice (Pages 87 - 
88)

(c)  Officer's Report (Pages 89 - 
92)

(d)  Papers referred to in officer's report (Pages 93 - 
104)

(e)  Consultation (Pages 105 - 
106)

(f)  List of Policies (Pages 107 - 
110)

6. Any Other Items Previously Circulated 

7. Any Other Items which the Chairman Decides are Urgent 

NOTES
1. Timings given above are only indicative and not intended to inhibit Members’ 

discussions.

2. Members are reminded that, if they have a pecuniary or non-pecuniary interest in any 
item of business coming before the meeting, that interest should be declared prior to 
commencement of discussion on that item. Such declaration will be recorded in the 
Minute of the meeting.

Membership of Committee:- Councillors T. Miers (Chairman), S. Aitchison, A. Anderson, 
J. A. Fullarton, S. Hamilton, H. Laing, S. Mountford, C. Ramage and E. Small

Please direct any enquiries to Fiona Walling  01835 826504
email fwalling@scotborders.gov.uk
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FINISHES SCHEDULE

ROOF FINISH:

· Natural slate.

RAINWATER GOODS:

Aluminium half round gutters and down pipes.

WALLS:

· Architectural masonry basecourse.

· Wet dash render main walls.
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· New external grade 'oak style' doors.
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LOCAL REVIEW BODY
WRITTEN STATEMENT OF APPOINTED OFFICER

17/00479/FUL
Erection of dwellinghouse

ISSUES TO BE CONSIDERED:

For further consideration to be given to:

1) an updated finished floor level to preserve the necessary freeboard to mitigate against a 
1 in 200 flood risk and the impact on ridge height as a result of the updated floor level; 
and

2) safe access and methods of mitigating potential impact on surrounding properties.

RESPONSE:

At the Hearing on 22 January it became apparent that there were significant 
discrepancies within the Appellant’s description of the existing and proposed site 
levels; specifically between the description of these levels on the Proposal Drawings 
and the description of the same levels within the flood risk assessment reports which 
sought to identify flood risk mitigation.  Additionally, it was unclear whether the 
proposal would be able to be accommodated in terms that would otherwise address 
the wider concerns of the Local Flood Prevention Authority with respect to the 
management of surface water at the site during a flood event.  Beyond this, it was 
unclear whether or not all of the flood risk mitigation required, could be incorporated 
into the detailed design of the proposal without this being liable to have any 
unacceptable impacts upon the amenity and environment of the site and surrounding 
area, including upon the amenity of neighbouring residential properties.

Unfortunately, and for the reasons set out below, the revised and updated information 
provided by the Appellant further to the Local Review Body’s request, does not in fact 
address these deficiencies.  

It is still not apparent whether or not measures sufficient to address in full the concerns 
of the Local Flood Prevention Authority could be accommodated on site; and, if so, 
whether or not this accommodation would be liable to have, or contribute towards, 
unacceptable impacts upon surrounding properties. 

Beyond these ambiguities however, there are new and additional considerations:  

First of all, the proposed revised design in so far as it is described, is considered liable 
to have unacceptable impacts upon the visual amenities of the surrounding area, both 
in itself, and in culmination with other aspects of the proposal that were found to be 
objectionable at the time of the determination of Planning Application 17/00479/FUL.  

Secondly, there would also be potential for new, and potentially significant, impacts 
upon the residential amenity of surrounding properties, which would be more 
appropriately made the subject of a new public consultation, to allow the owners and 
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occupiers of affected properties sufficient opportunity to consider these impacts.  This 
is due to the potential for the revised proposal to impact more significantly upon 
neighbouring properties than the proposal that was the subject of Planning Application 
17/00479/FUL.

For these reasons, it is considered that the appeal should be dismissed.  The 
Appellant retains the option of making a new planning application.  Any new proposal 
would require to be determined on its own planning merits at that time, but a new 
application would be the appropriate context for the Appellant to seek to address the 
deficiencies of the current proposal; would further, allow appropriate public 
consultation to be carried out; would afford a new opportunity for consultees, including 
SEPA, to be advised with respect to the new information that has been presented with 
respect to flood risk in the period since Planning Application 17/00479/FUL was 
determined; and would also allow an opportunity for the Appellant to address fully, the 
reasons for refusal of Planning Application 17/00479/FUL.

Finished Floor Level Height and Achievement of Freeboard

In requesting new and updated information from the Appellant, the Local Review Body 
is understood to have been particularly concerned:
(1) firstly, to see the demonstration of a Finished Floor Level (FFL) height consistent 

with the preservation of the freeboard necessary to mitigate against a 1 in 200 
flood risk; and 

(2) secondly, to review an accurate description of the proposal updated to 
accommodate the achievement of this same FFL height for the purpose of 
establishing whether or not this accommodation would be liable to have any 
unacceptable impacts upon the amenity of surrounding residential properties, 
primarily as a consequence of any requirement to increase the height of the 
proposal beyond that described on the original Proposal Drawings.

The Council’s Flood Prevention Section has now reviewed Terrenus’ report of 6 

February. Based on that report’s advice, the Local Flood Prevention Section concurs 
that the achievement of a FFL of “102.64mAOD” or above, would need to be taken 
forward in order to ensure the achievement of the necessary freeboard.  This is in 
addition to the Flood Prevention Section’s further concern that: “ground levels 
surrounding the dwelling should be designed to convey overland flow away from the 
development and drainage measures are considered to intercept overland flow”.  The 
implications of the latter requirement, is considered below, within the section of this 
statement entitled, ‘Safe Access and Treatment of Curtilage’.

Apparently in response to the conclusions of Terrenus’ report, the Appellant’s revised 
Proposal Drawing, now describes a Finished Floor Level of “102.64” (specifically: 
“Proposed GFL 102.64”), and further notes a second level within the curtilage of the 
property, which is given simply as: “101.40”.  However, neither of these levels is either 
directly or indirectly related within the description of the revised Proposals Drawing to 
any absolute levels (Ordnance Datum).  As such, this description would not 
appropriately serve to regulate the finished levels within any development that were 
approved on the basis of this information.  In reality “102.64” and “101.40” are 
unqualified and therefore arbitrary levels.  They do not, and would not, commit the 
Appellant to the achievement of a FFL height of 102.64mAOD.  On the contrary, the 
annotation “Proposed GFL 102.64” includes no information that is practically capable 
of enforcement in planning terms. The actual finished floor level could therefore be set 
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entirely at the Appellant’s discretion were the revised Proposal Drawing approved.

Given that the Proposal Drawing’s description does not in fact demonstrate the 
achievement of a FFL height of 102.64mAOD, it follows that it is also unclear whether 
or not the revised elevation drawings themselves do actually describe an appearance 
for the dwellinghouse that would be consistent with the achievement of a FFL height of 
102.64mAOD.  At least, any unqualified approval of the scheme as it is now proposed, 
would run the risk that the FFL might have to be established at a lower level below 
102.64mAOD in order to achieve the appearance of the dwellinghouse that is 
described on the revised elevation drawings.  This would therefore be directly contrary 
to the recommendation of the Local Flood Prevention Authority that the FFL height 
should be above 102.64mAOD.

Conversely, the imposition by planning condition of any direct and explicit requirement 
that the development should have a FFL height of 102.64mAOD would in turn, run the 
risk of directly requiring the addition of an even greater height of under-build to the 
proposed dwellinghouse than that which is described by the revised Proposal 
Drawing.  For clarity, this would be height in addition to the one metre that it is now 
explicitly described by the revised Proposal Drawings (please see below).  This would 
have potential then to raise the overall height of the dwellinghouse, perhaps quite 
notably, above the height of 8.74m which is now being explicitly described by the 
revised Proposals Drawing. (This is dependent upon the extent of any discrepancy 
between what is described by the drawings and what is required on site, to actually 
achieve a FFL height of 102.64mAOD).  The point is considered in more detail below 
in the next section, but there is potential for this to result in, or at least exaggerate, 
unacceptable impacts upon the amenity (both visual and residential) of the site and 
surrounding area, including upon the amenity of surrounding dwellings, whose 
daylight, sunlight, privacy and outlook might be adversely impacted by a significant 
increase in the height of both, or either, of the FFL itself, or of the overall height of the 
dwelling (lifted to achieve the required FFL height).

It may be that there is in fact no inconsistency here between the description of the 
revised Proposal Drawings and the achievement of a FFL height of 102.64mAOD, but 
this is not reasonably discernible from the information that the Appellant has actually 
provided.  (If there is in fact no inconsistency, it might be said that much of the above 
noted ambiguity and confusion could have been avoided, had the Appellant otherwise 
been concerned to confirm in writing on the Proposal Drawing that the levels shown 
there are in fact to be levels in “mAOD”).  In the current circumstances, it is 
unfortunately not reasonably understood from the Appellant’s latest submission that 
the development could be realised in accordance with both the description of the 
Proposal Drawings and with an FFL height of 102.64mAOD.  This then unfortunately 
introduces an unacceptable level of uncertainty with respect to the form in which the 
development would actually be delivered, were it now approved on the basis of the 
revised Proposal Drawing, while as noted above, the imposition of planning conditions 
might be liable to exacerbate this concern, even exaggerating adverse impacts that 
have not been adequately identified and accounted for, within the revised proposals.

Taking account of all of the above, there is in any event, a risk inherent within issuing 
an approval for the scheme as it is currently described.   There is potential for it to 
result in a form of development, which either does not address the flood risk concerns 
fully to the Flood Prevention Authority’s satisfaction; or in so doing, has impacts upon 
the amenity and environment of the site, including upon neighbouring properties; 
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impacts that were simply not discernible from the proposal description (and which 
were therefore not capable of being adequately assessed at the time of the 
application’s determination).  It is the Appellant’s responsibility to provide appropriate 
clarification with respect to these matters, and without sufficient reassurance as to 
what would in fact be built out on the site were the proposal to be progressed in 
accordance with the revised scheme, the appeal would be more safely and reasonably 
dismissed, than progressed to an approval.

Design, Overall Height (Ridge Height) and Residential and Visual Amenity

Even if it has been established to Members’ satisfaction that the Appellant is 
describing the development as it would be accommodated on the site relative to the 
achievement of a Finished Floor Level height of 102.64mAOD, it should still be noted 
that the revised version of the proposal does in any case, describe an actual increase 
in the overall height of the proposed dwellinghouse, by one metre; namely through the 
addition of an under-build to the design.  For clarity, this is a proposed increase in the 
overall height of the proposed dwellinghouse relative to the description of the proposal 
that was before the Planning Department at the time of its determination of Planning 
Application 17/00479/FUL; specifically, it is an increase in height from 7.7m (original 
proposal) to 8.74m (revised proposal) above ground level.

As noted in the previous section, an even greater increase in overall height could still 
result, were a greater depth of under-build now needed to achieve a FFL height of 
102.64mAOD (the Appellant’s ability to achieve the latter in accordance with the 
revised proposal, not having been demonstrated to this point).  However, even the 
addition of the under-build described to the advised depth of 1m, would still materially 
change the appearance of the proposed dwellinghouse, and has the potential to 
impact more significantly upon the visual amenities of the surrounding area, and upon 
the residential amenity of neighbouring properties, principally by increasing the overall 
height of the proposal.

With respect to visual impacts, the simple addition of 1m of under-build to the 
dwellinghouse, has the effect that all of the doors and windows, eaves and roof ridge 
would all be raised up above the positions in which they were originally proposed.  
This then would have the effect of making the house appear notably out-of-alignment 
with surrounding properties; its windows and doors, eaves and roof ridge all being 
raised obviously higher than those of surrounding buildings.  This would give the 
building an unsympathetic and incongruous appearance relative to the surrounding 
streetscape, which would be detrimental to the visual amenities of the area.  Given the 
concern that there should be no land raising within the site and appropriate measures 
incorporated to ensure the appropriate management of surface water within the site, 
there is also no significant opportunity existing to screen out, or otherwise mitigate 
visually, the appearance of such an obviously misaligned building on so open a site.

The misalignment of windows, doors, eaves and roof ridges relative to surrounding 
properties, would also exaggerate further the adverse visual impacts associated with 
the poor siting and orientation of the dwellinghouse on the site (the second identified 
reason for refusal of Planning Application 17/00479/FUL).  As such, the proposed 
change to the design of the dwellinghouse would certainly exacerbate the 
unacceptable visual impacts of the original proposal already identified within the 
Report of Handling; making the visual disconnection of the house from its site and 
surroundings, all the more entrenched.  The overall effect would certainly be extremely 
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unsympathetic to the visual amenities of the site and surrounding area; being visually 
incongruous and not in keeping with surrounding properties.

Beyond visual impacts, consideration also has to be given to impacts upon the 
residential amenity of surrounding properties.  Given that 1m is a notable increase in 
overall height, the proposed revised scheme would also be liable to have more 
significant impacts upon the residential amenity of surrounding properties than the 
original proposal; particularly upon those properties on the opposite side of Rhymers 
Avenue, which would face directly towards the site.  An increase in overall height has 
potential to have adverse effects on the outlook, daylighting and sunlighting of these 
neighbouring properties.  Further, the proposed increase in the height of the ground 
floor level relative to the ground floor levels of these other properties, has the potential 
to increase overlooking of windows on the fronts of these neighbouring dwellings, and 
therefore to have adverse impacts upon these neighbours’ privacy as well.  

While the Planning Authority would ultimately have to come to a view as to whether or 
not these residential amenity impacts were in any respects considered to be 
unacceptable, it is not reasonably assumed that neighbouring households might not 
be concerned by the proposal that the dwellinghouse should now be raised by 1m.  
They might reasonably expect to have their views on this matter taken into account at 
the time of the determination of this version of the proposal.  Notifiable neighbours 
were consulted at the time of the planning application on a version of the proposal 
which they could only reasonably have understood to be 7.7m in height, based on the 
drawings that were then before the Planning Authority.  In the event that the current 
proposal at a height of 8.74m were now approved by the Local Review Body and then 
the scheme were built out on the site at this height (or higher), those neighbours would 
not have had any opportunity at all, to comment upon whether or not this increase in 
height was in itself a source of concern to them, or even objectionable to them in 
terms of its impacts upon their properties or the surrounding area.

There is then a risk ultimately to the Planning Authority that any approval of this 
revised proposal by the Local Review Body without this revised design first having 
been made the subject of a new public consultation, might be liable to legal challenge 
by, or on behalf of, any impacted neighbours; that is, if the latter consider that they 
were not, but should have been, afforded the opportunity to comment upon a version 
of the proposal that was – due to its greater height – liable to have potentially more 
adverse impacts upon the amenity of their properties (compared to the version of the 
proposal that was previously before them at the time of the public consultation on the 
planning application).  Moreover, these concerns would become even greater, were it 
ultimately to transpire that the actual increase in height required to achieve a FFL 
height of 102.64mAOD was in fact, much greater than the one metre increase that is 
explicitly acknowledged by the revised Proposal Drawing (please see previous 
section).  Accordingly, it is considered that if the Appellant is now concerned to 
progress this design for the dwellinghouse, this would be more appropriately 
progressed as the subject of a new planning application, to allow sufficient opportunity 
for appropriate public consultation to be carried out.

Safe Access and Treatment of Land within the Site’s Curtilage

Notwithstanding the conditional support of the Local Flood Prevention Section, it is not 
clear whether or not; or precisely how; the proposal, even in its revised form, would 
incorporate appropriate provision for the achievement of safe access.  This is because 
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besides the above noted confusion over the achievement and delivery of an FFL 
height that would preserve the freeboard to mitigate against a 1 in 200 flood risk, there 
are still concerns with respect to the treatment of land within the curtilage of the site.

The Local Flood Prevention Section has advised of its concern that ground levels 
surrounding the dwelling should be designed to convey overland flow away from the 
development, and that drainage measures should be considered to intercept overland 
flow.  However, it is unclear what specifically is actually required to address this matter 
to the Flood Prevention Section’s satisfaction.  Moreover - and for the same reasons 
that were noted above with respect to the advice about the FFL - it is not actually 
apparent to begin with what the Appellant is in fact proposing with respect to the 
finished site levels within the curtilage of the property.  The only level given out with 
the footprint of the proposed dwellinghouse, is unqualified by any unit of 
measurement.  It is simply given as, “101.40”. It is not clear whether or not this is, or 
can be, related to Ordnance Datum; and it is not clear whether or not the level 
represented by “101.40” is in fact intended to denote an existing surface level, and/or 
whether it is a proposed finished ground level.  Further, the revised Proposal Drawing 
also appears to indicate (albeit described very lightly on the Site Plan drawing) the 
formation of a banking between the new proposed ramp and steps to the north of the 
property, which would be land raising within the site, and therefore potentially contrary 
in principle to the concerns and recommendations of both SEPA and the Local Flood 
Prevention Authority.

The Appellant has therefore not adequately established within the revised drawings 
whether or not, and to what extent, it is proposed that any land raising would actually 
take place within the site.  It is also not apparent whether or not ground levels 
surrounding the dwelling would, or could, be designed to convey overland flow away 
from the development, and whether or not drainage measures would be, or would 
need to be, incorporated to intercept overland flow; and ultimately, if these matters 
could be addressed, and all in terms that would be supported by the Local Flood 
Prevention Authority.  Again, the concern is as much what is not shown and 
established within the proposal drawings, as what is actually described.

Given a fundamental lack of uncertainty about what is being proposed with respect to 
the treatment of finished levels, as well as whether or not Flood Prevention Authority’s 
concerns could be addressed satisfactorily, it is not appropriate to seek to regulate 
these matters under planning conditions attached to any consent issued.  It is simply 
unclear what is being proposed, and therefore what would be progressed, were the 
scheme approved on this basis.  These matters would be more appropriately referred 
back to the Appellant and to the Flood Prevention Authority for their respective 
consideration and clarification as to what is being proposed and what is being 
required, respectively.  Finished levels and surface water management measures 
consistent with the appropriate and effective management of the disposal of surface 
water on, and from, the site, have simply not been demonstrated.  

Conclusion

Notwithstanding the Flood Prevention Section’s conditional support for the proposed 
revised scheme, it is considered for the reasons noted above, that the description of 
the proposal remains too ambivalent, as to be acceptably progressed as the subject of 
an approval, at least not without risk to the Planning Authority as to what might 
ultimately be built out on site.  It has not been established how precisely the 
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development would in fact be accommodated on site, and ultimately whether or not it 
would in fact be capable of being accommodated in such a way that would address 
the flood risk concerns to the Local Flood Prevention Authority’s satisfaction, and 
without exaggerating adverse impacts upon the amenity and environment of the site 
and surrounding area.

While it might technically be possible to impose planning conditions to require the 
Appellant to address particular concerns or adhere to particular requirements, it is 
considered that the development has been too inadequately described to this point, 
that there is insufficient reassurance that such matters could be regulated effectively 
by conditions, at least without such regulation itself not being liable to have unintended 
and unacceptably detrimental impacts upon the amenity and environment of the site 
and surrounding area.  This is because measures that would be required to reconcile 
the description of the development on the revised Proposal Drawings with the actual 
achievement of a FFL height of 102.64mAOD are not discernible, and this has 
potential to exaggerate the impacts of the proposal upon the visual amenities of the 
site and surrounding area, and upon the residential amenity of surrounding properties, 
while it is not even certain that the flood risk concerns would be met to the satisfaction 
of the Flood Prevention Authority given further ambiguity about precisely what would 
require to be incorporated to address concerns with respect to the conveyance of 
overland flow within the site.

However, in the event that the Local Review Body is ultimately content that the 
development would be capable of being realised: 
(a) as it is described on the revised Proposal Drawings; 
(b) with a Finished Floor Level height of 102.64mAOD; 
(c) with no unacceptable land raising within its curtilage; and 
(d) with appropriate arrangements in place on site for the management of surface 
water drainage, 
and that the resulting appearance is acceptable in residential and visual amenity 
terms, there remains the concern that an approval of the development raised by at 
least an additional metre in its overall height, might still be liable to, and capable of, 
legal challenge by any neighbours.  The latter require to be statutorily neighbour 
notified about any proposal that would be materially different to the scheme they 
previously had the opportunity to review.  Given the change in appearance; the 
potential for the FFL height to be raised by at least a metre; and the increase in overall 
height of the building, it is considered that the new proposal is materially different from 
the previous scheme, and moreover, does have potential to have more significant 
impacts upon neighbouring properties than the version of the proposal that neighbours 
previously reviewed at the time of the public consultation on Planning Application 
17/00479/FUL.  In the event of approval of the appeal, Members would therefore need 
to be satisfied that there would be no statutory requirement to re-consult neighbours 
with respect to the new proposal, and that the decision would be defensible in the 
event of any legal challenge.

Finally, and besides the concerns with respect to flood risk that were the central 
concern of the hearing, Planning Application 17/00479/FUL was also refused on the 
basis of the potential for other unacceptable impacts upon the amenity and 
environment of the site and surrounding area: principally as a consequence of the 
siting and orientation of the dwellinghouse on the site (the second reason for refusal); 
the lack of adequate provision for parking (the third reason for refusal); and the 
potential for there to be unacceptable impacts upon the residential amenity of the 
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proposed house as a consequence of its proximity to an existing workshop building 
(the fourth reason for refusal).  These reasons for refusal have not been addressed 
within the description of the revised Proposal Drawing and accordingly, are 
maintained.  Moreover, the addition of an extra metre in overall height to the building; 
the changes to the building’s design; and the description of some land raising in the 
north of the site, would only contribute negatively to the overall impacts in all cases, as 
well as raising new concerns in themselves .  

With respect to the flood risk objection (the first reason for refusal), it is also reiterated 
that SEPA’s objection in principle to this proposal, remains outstanding, regardless of 
the modified position of the Local Flood Prevention Section.

Taking account of all of the above, it is considered that the new and revised 
information provided by the Appellant further to the hearing, would more reasonably 
be taken as a new planning proposal, and is not considered appropriately progressed 
as a continuation of the appeal.  The appeal should therefore be dismissed.

Any new planning application would need to be determined on its own planning merits, 
but the Appellant retains the option of making a new planning application in which he 
would have an opportunity to address the deficiencies of the current proposal.  A new 
planning application would also allow for the full and appropriate consultation of the 
public and statutory consultees.  Neighbours would have the opportunity therein, to 
review and comment upon any proposal that was liable to have potentially greater 
impacts upon the amenity and environment of the site and surrounding area. 
Consultees, including SEPA, would be able to take account of the new and updated 
flood risk advice that has come to light in the period since the determination of the 
planning application.  The Appellant might also address in full, the identified reasons 
for refusal of Planning Application 17/00479/FUL within a revised scheme.

SUPPORTING DOCUMENTS:

1) Adopted Scottish Borders Council Local Development Plan:

https://www.scotborders.gov.uk/info/20051/plans_and_guidance/121/local_developme
nt_plan

2) Planning Officer’s Delegated Report of Handling: 

https://eplanning.scotborders.gov.uk/online-
applications/applicationDetails.do?activeTab=documents&keyVal=ONJ5MLNTLXQ00

Page 22

https://www.scotborders.gov.uk/info/20051/plans_and_guidance/121/local_development_plan
https://www.scotborders.gov.uk/info/20051/plans_and_guidance/121/local_development_plan
https://eplanning.scotborders.gov.uk/online-applications/applicationDetails.do?activeTab=documents&keyVal=ONJ5MLNTLXQ00
https://eplanning.scotborders.gov.uk/online-applications/applicationDetails.do?activeTab=documents&keyVal=ONJ5MLNTLXQ00


Page 23

Agenda Item 4d



Page 24



Page 25



Page 26



Page 27



Page 28



Page 29



Page 30



Page 31



Page 32



Page 33



Page 34



P
age 35



P
age 36



Page 37



Page 38



Page 39



Page 40



Page 41



Page 42



P
age 43



P
age 44



P
age 45



P
age 46



Page 47



Page 48



Page 49



Page 50



Page 51



Page 52



Page 53



Page 54



Page 55



Page 56



Page 57



Page 58



Page 59



Page 60



Page 61



Page 62



Page 63



Page 64



Page 65



Page 66



Page 67



Page 68



Page 69



Page 70



Page 71



Page 72



Page 73



Page 74



LIST OF POLICIES

Local Review Reference: 17/00037/RREF
Planning Application Reference: 17/00479/FUL
Development Proposal: Erection of dwellinghouse 
Location: Land North East of and incorporating J Rutherford Workshop, Rhymer’s Mill, Mill 
Road, Earlston
Applicant: Austin Travel

SCOTTISH BORDERS LOCAL DEVELOPMENT PLAN 2016

POLICY PMD1: SUSTAINABILITY

In determining planning applications and preparing development briefs, the Council will have 
regard to the following sustainability principles which underpin all the Plan’s policies and 
which developers will be expected to incorporate into their developments:

a) the long term sustainable use and management of land
b) the preservation of air and water quality
c) the protection of natural resources, landscapes, habitats, and species
d) the protection of built and cultural resources
e) the efficient use of energy and resources, particularly non-renewable resources
f) the minimisation of waste, including waste water and encouragement to its 

sustainable management
g) the encouragement of walking, cycling, and public transport in preference to the 

private car
h) the minimisation of light pollution
i) the protection of public health and safety
j) the support to community services and facilities
k) the provision of new jobs and support to the local economy
l) the involvement of the local community in the design, management and improvement 

of their environment

POLICY PMD2: QUALITY STANDARDS

All new development will be expected to be of high quality in accordance with sustainability 
principles, designed to fit with Scottish Borders townscapes and to integrate with its 
landscape surroundings.  The standards which will apply to all development are that:

Sustainability 
a) In terms of layout, orientation, construction and energy supply, the developer has 

demonstrated that appropriate measures have been taken to maximise the efficient 
use of energy and resources, including the use of renewable energy and resources 
such as District Heating Schemes and the incorporation of sustainable construction 
techniques in accordance with supplementary planning guidance.  Planning 
applications must demonstrate that the current carbon dioxide emissions reduction 
target has been met, with at least half of this target met through the use of low or 
zero carbon technology,

b)  it provides digital connectivity and associated infrastructure,
c) it provides for Sustainable Urban Drainage Systems in the context of overall 

provision of Green Infrastructure where appropriate and their after-care and 
maintenance,

d) it encourages minimal water usage for new developments,
e) it provides for appropriate internal and external provision for waste storage and 

presentation with, in all instances, separate provision for waste and recycling and, 
depending on the location, separate provision for composting facilities,
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f) it incorporates appropriate hard and soft landscape works, including structural or 
screen planting where necessary, to help integration with its surroundings and the 
wider environment and to meet open space requirements. In some cases 
agreements will be required to ensure that landscape works are undertaken at an 
early stage of development and that appropriate arrangements are put in place for 
long term landscape/open space maintenance,

g)  it considers, where appropriate, the long term adaptability of buildings and spaces.

Placemaking & Design
h) It creates developments with a sense of place, based on a clear understanding of the 

context, designed in sympathy with Scottish Borders architectural styles; this need 
not exclude appropriate contemporary and/or innovative design,

i) it is of a scale, massing, height and density appropriate to its surroundings and, 
where an extension or alteration, appropriate to the existing building,

j) it is finished externally in materials, the colours and textures of which complement the 
highest quality of architecture in the locality and, where an extension or alteration, the 
existing building,

k) it is compatible with, and respects the character of the surrounding area, 
neighbouring uses, and neighbouring built form,

l) it can be satisfactorily accommodated within the site,
m) it provides appropriate boundary treatments to ensure attractive edges to the 

development that will help integration with its surroundings,
n)  it incorporates, where appropriate, adequate safety and security measures, in 

accordance with current guidance on ‘designing out crime’.

Accessibility 
o) Street layouts must be designed to properly connect and integrate with existing street 

patterns and be able to be easily extended in the future where appropriate in order to 
minimise the need for turning heads and isolated footpaths,

p) it incorporates, where required, access for those with mobility difficulties,
q) it ensures there is no adverse impact on road safety, including but not limited to the 

site access,
r) it provides for linkages with adjoining built up areas including public transport 

connections and provision for buses, and new paths and cycleways, linking where 
possible to the existing path network; Travel Plans will be encouraged to support 
more sustainable travel patterns,

s)  it incorporates adequate access and turning space for vehicles including those used 
for waste collection purposes.

Greenspace, Open Space & Biodiversity
t) It provides meaningful open space that wherever possible, links to existing open 

spaces and that is in accordance with current Council standards pending preparation 
of an up-to-date open space strategy and local standards. In some cases a 
developer contribution to wider neighbourhood or settlement provision may be 
appropriate, supported by appropriate arrangements for maintenance,

u) it retains physical or natural features or habitats which are important to the amenity or 
biodiversity of the area or makes provision for adequate mitigation or replacements.

Developers are required to provide design and access statements, design briefs and 
landscape plans as appropriate.
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POLICY PMD5: INFILL DEVELOPMENT

Development on non-allocated, infill or windfall, sites, including the re-use of buildings within 
Development Boundaries as shown on proposal maps will be approved where the following 
criteria are satisfied:
a) where relevant, it does not conflict with the established land use of the area; and
b) it does not detract from the character and amenity of the surrounding area; and
c) the individual and cumulative effects of the development can be sustained by the 
social and economic infrastructure and it does not lead to over-development or ‘town and 
village cramming’; and
d) it respects the scale, form, design, materials and density in context of its 
surroundings; and
e) adequate access and servicing can be achieved, particularly taking account of water 
and drainage and schools capacity; and
f) it does not result in any significant loss of daylight, sunlight or privacy to adjoining 
properties as a result of overshadowing or overlooking.

All applications will be considered against the Council’s Supplementary Planning Guidance 
on Placemaking and Design. Developers are required to provide design statements as 
appropriate.

POLICY EP16 AIR QUALITY

Development proposals that, individually or cumulatively, could adversely affect the quality of 
air in a locality to a level that could potentially harm human health and wellbeing or the 
integrity of the natural environment, must be accompanied by provisions that the Council is 
satisfied will minimise such impacts to an acceptable degree. Where it is considered
appropriate the Council may request that an Air Quality Assessment is undertaken to assist 
determination of an application.

POLICY HD3 – PROTECTION OF RESIDENTIAL AMENITY

Development that is judged to have an adverse impact on the amenity of existing or 
proposed residential areas will not be permitted. To protect the amenity and character of 
these areas, any developments will be assessed against:

a) the principle of the development, including where relevant, any open space that 
would be lost; and

b) the details of the development itself particularly in terms of:
(i) the scale, form and type of development in terms of its fit within a residential area,
(ii) the impact of the proposed development on the existing and surrounding properties 

particularly in terms of overlooking, loss of privacy and sunlighting provisions. These 
considerations apply especially in relation to garden ground or ‘backland’ 
development, 

(iii) the generation of traffic or noise,
(iv) the level of visual impact.

POLICY IS2: DEVELOPER CONTRIBUTIONS

Where a site is otherwise acceptable in terms of planning policy, but cannot proceed due to 
deficiencies in infrastructure and services or to environmental impacts, any or all of which 
will be created or exacerbated as a result of the development, the Council will require 
developers to make a full or partial contribution towards the cost of addressing such 
deficiencies.  
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Contributions may be required for one or more of the following:

a) treatment of surface or foul waste water in accordance with the Plan’s policies on 
preferred methods (including SUDS maintenance);

b) provision of schools, school extensions or associated facilities, all in accordance with 
current educational capacity estimates and schedule of contributions; 

c) off-site transport infrastructure including new roads or road improvements, Safer 
Routes to School, road safety measures, public car parking, cycle-ways, bridges and 
associated studies and other access routes, subsidy to public transport operators; all 
in accordance with the relevant standards and the provisions of any Travel Plan;

d) leisure, sport, recreation, play areas and community facilities, either on-site or off-
site;

e) landscape, open space, allotment provision, trees and woodlands, including costs of 
future management and maintenance;

f) protection, enhancement and promotion of environmental assets either on-site or off-
site, having regard to the Local Biodiversity Action Plan and the Council’s 
Supplementary Planning Guidance on Biodiversity, including compensation for any 
losses and/or alternative provision;

g) provision of other facilities and equipment for the satisfactory completion of the 
development that may include: measures to minimise the risk of crime; provision for 
the storage, collection and recycling of waste, including communal facilities; provision 
of street furniture and digital connectivity with associated infrastructure.

Wherever possible, any requirement to provide developer contributions will be secured by 
planning condition.  Where a legal agreement is necessary, the preference for using an 
agreement under other legislation, for example the 1973 Local Government (Scotland) Act 
and the 1984 Roads (Scotland) Act will be considered.  A planning obligation will only be 
necessary where successors in title need to be bound by its terms. Where appropriate, the 
council will consider the economic viability of a proposed development, including possible 
payment options, such as staged or phased payments.

POLICY IS7: PARKING PROVISION AND STANDARDS

Development proposals should provide for car and cycle parking in accordance with 
approved standards. 

Relaxation of technical standards will be considered where appropriate due to the nature of 
the development and/or if positive amenity gains can be demonstrated that do not 
compromise road safety.

In town centres where there appear to be parking difficulties, the Council will consider the
desirability of seeking additional public parking provision, in the context of policies to  
promote the use of sustainable travel modes.

POLICY IS8: FLOODING

At all times, avoidance will be the first principle of managing flood risk. In general terms, new 
development should therefore be located in areas free from significant flood risk.
Development will not be permitted if it would be at significant risk of flooding from any source 
or would materially increase the probability of flooding elsewhere. The ability of functional 
flood plains to convey and store floodwater should be protected, and development should be 
located away from them.
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Within certain defined risk categories, particularly where the risk is greater than 0.5% annual 
flooding probability or 1 in 200 year flood risk, some forms of development will generally not 
be acceptable.  These include:

a) development comprising essential civil infrastructure such as hospitals, fire stations, 
emergency depots etc., schools, care homes, ground-based electrical and 
telecommunications equipment unless subject to an appropriate long term flood risk 
management strategy;
b) additional built development in undeveloped and sparsely developed   areas.

Other forms of development will be subject to an assessment of the risk and mitigation 
measures.

Developers will be required to provide, including if necessary at planning permission in 
principle stage:

a) a competent flood risk assessment, including all sources of flooding, and taking 
account of climate change; and
b) a report of the measures that are proposed to mitigate the flood risk.

The information used to assess the acceptability of development will include:

a) information and advice from consultation with the council’s flood team and the 
Scottish Environment  Protection Agency;
b) flood risk maps provided by the Scottish Environment Protection Agency which 
indicate the extent of the flood plain;
c) historical records and flood studies held by the council and other agencies, including 
past flood risk assessment reports carried out by consultants and associated comments from 
the Scottish Environment Protection Agency, also held by the council;
(d) the Scottish Environment Protection Agency’s Land Use Vulnerability

POLICY IS9: WASTE WATER TREATMENT STANDARDS AND SUSTAINABLE URBAN 
DRAINAGE

WASTE WATER TREATMENT STANDARDS
The Council’s preferred method of dealing with waste water associated with new 
development will be, in order of priority:

a) direct connection to the public sewerage system, including pumping if necessary, or 
failing that:
b) negotiating developer contributions with Scottish Water to upgrade the existing 
sewerage network and/or increasing capacity at the waste water treatment works, or failing 
that:
c) agreement with Scottish Water and SEPA where required to provide permanent or 
temporary alternatives to sewer connection including the possibility of stand alone treatment 
plants until sewer capacity becomes available, or, failing that:
d) for development in the countryside i.e. not within or immediately adjacent to publicly 
sewered areas, the use of private sewerage treatment may be acceptable, providing it can 
be demonstrated that this can be delivered without any negative impacts to public health, the 
environment or the quality of watercourses or groundwater.

In settlements served by the public foul sewer, permission for an individual private sewage 
treatment system will normally be refused unless exceptional circumstances prevail and the 
conditions in criteria (d) above can be satisfied.
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Development will be refused if:
a) it will result in a proliferation of individual septic tanks or other private water treatment 
infrastructure within settlements,
b) it will overload existing mains infrastructure or it is impractical for the developer to 
provide for new infrastructure.

SUSTAINABLE URBAN DRAINAGE
Surface water management for new development, for both greenfield and brownfield sites, 
must comply with current best practice on sustainable urban drainage systems to the 
satisfaction of the council, Scottish Environment Protection Agency (where required), 
Scottish Natural Heritage and other interested parties where required. Development will be 
refused unless surface water treatment is dealt with in a sustainable manner that avoids 
flooding, pollution, extensive canalisation and culverting of watercourses. A drainage 
strategy should be submitted with planning applications to include treatment and flood 
attenuation measures and details for the long term maintenance of any necessary features.

OTHER MATERIAL CONSIDERATIONS

 Scottish Planning Policy
 SBC Supplementary Planning Guidance on Placemaking & Design 2010
 SBC Supplementary Planning Guidance on Development Contributions 2011
 SBC Supplementary Planning Guidance on Privacy and Sunlight 2006
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LIST OF POLICIES

Local Review Reference: 18/00003/RREF
Planning Application Reference: 17/01230/FUL
Development Proposal: Erection of boundary fence and formation of parking area 
(retrospective)
Location: 1 Eildon Terrace, Newtown St Boswells
Applicant: Mr Greg Blacklock

SCOTTISH BORDERS LOCAL DEVELOPMENT PLAN 2016

POLICY PMD1: SUSTAINABILITY

In determining planning applications and preparing development briefs, the Council will have 
regard to the following sustainability principles which underpin all the Plan’s policies and 
which developers will be expected to incorporate into their developments:

a) the long term sustainable use and management of land
b) the preservation of air and water quality
c) the protection of natural resources, landscapes, habitats, and species
d) the protection of built and cultural resources
e) the efficient use of energy and resources, particularly non-renewable resources
f) the minimisation of waste, including waste water and encouragement to its 

sustainable management
g) the encouragement of walking, cycling, and public transport in preference to the 

private car
h) the minimisation of light pollution
i) the protection of public health and safety
j) the support to community services and facilities
k) the provision of new jobs and support to the local economy
l) the involvement of the local community in the design, management and improvement 

of their environment

POLICY PMD2: QUALITY STANDARDS

All new development will be expected to be of high quality in accordance with sustainability 
principles, designed to fit with Scottish Borders townscapes and to integrate with its 
landscape surroundings.  The standards which will apply to all development are that:

Sustainability 
a) In terms of layout, orientation, construction and energy supply, the developer has 

demonstrated that appropriate measures have been taken to maximise the efficient 
use of energy and resources, including the use of renewable energy and resources 
such as District Heating Schemes and the incorporation of sustainable construction 
techniques in accordance with supplementary planning guidance.  Planning 
applications must demonstrate that the current carbon dioxide emissions reduction 
target has been met, with at least half of this target met through the use of low or 
zero carbon technology,

b)  it provides digital connectivity and associated infrastructure,
c) it provides for Sustainable Urban Drainage Systems in the context of overall 

provision of Green Infrastructure where appropriate and their after-care and 
maintenance,

d) it encourages minimal water usage for new developments,
e) it provides for appropriate internal and external provision for waste storage and 

presentation with, in all instances, separate provision for waste and recycling and, 
depending on the location, separate provision for composting facilities,
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f) it incorporates appropriate hard and soft landscape works, including structural or 
screen planting where necessary, to help integration with its surroundings and the 
wider environment and to meet open space requirements. In some cases 
agreements will be required to ensure that landscape works are undertaken at an 
early stage of development and that appropriate arrangements are put in place for 
long term landscape/open space maintenance,

g)  it considers, where appropriate, the long term adaptability of buildings and spaces.

Placemaking & Design
h) It creates developments with a sense of place, based on a clear understanding of the 

context, designed in sympathy with Scottish Borders architectural styles; this need 
not exclude appropriate contemporary and/or innovative design,

i) it is of a scale, massing, height and density appropriate to its surroundings and, 
where an extension or alteration, appropriate to the existing building,

j) it is finished externally in materials, the colours and textures of which complement the 
highest quality of architecture in the locality and, where an extension or alteration, the 
existing building,

k) it is compatible with, and respects the character of the surrounding area, 
neighbouring uses, and neighbouring built form,

l) it can be satisfactorily accommodated within the site,
m) it provides appropriate boundary treatments to ensure attractive edges to the 

development that will help integration with its surroundings,
n)  it incorporates, where appropriate, adequate safety and security measures, in 

accordance with current guidance on ‘designing out crime’.

Accessibility 
o) Street layouts must be designed to properly connect and integrate with existing street 

patterns and be able to be easily extended in the future where appropriate in order to 
minimise the need for turning heads and isolated footpaths,

p) it incorporates, where required, access for those with mobility difficulties,
q) it ensures there is no adverse impact on road safety, including but not limited to the 

site access,
r) it provides for linkages with adjoining built up areas including public transport 

connections and provision for buses, and new paths and cycleways, linking where 
possible to the existing path network; Travel Plans will be encouraged to support 
more sustainable travel patterns,

s)  it incorporates adequate access and turning space for vehicles including those used 
for waste collection purposes.

Greenspace, Open Space & Biodiversity
t) It provides meaningful open space that wherever possible, links to existing open 

spaces and that is in accordance with current Council standards pending preparation 
of an up-to-date open space strategy and local standards. In some cases a 
developer contribution to wider neighbourhood or settlement provision may be 
appropriate, supported by appropriate arrangements for maintenance,

u) it retains physical or natural features or habitats which are important to the amenity or 
biodiversity of the area or makes provision for adequate mitigation or replacements.

Developers are required to provide design and access statements, design briefs and 
landscape plans as appropriate.
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POLICY HD3 – PROTECTION OF RESIDENTIAL AMENITY

Development that is judged to have an adverse impact on the amenity of existing or 
proposed residential areas will not be permitted. To protect the amenity and character of 
these areas, any developments will be assessed against:

a) the principle of the development, including where relevant, any open space that 
would be lost; and

b) the details of the development itself particularly in terms of:
(i) the scale, form and type of development in terms of its fit within a residential area,
(ii) the impact of the proposed development on the existing and surrounding properties 

particularly in terms of overlooking, loss of privacy and sunlighting provisions. These 
considerations apply especially in relation to garden ground or ‘backland’ 
development, 

(iii) the generation of traffic or noise,
(iv) the level of visual impact.

POLICY IS7: PARKING PROVISION AND STANDARDS

Development proposals should provide for car and cycle parking in accordance with 
approved standards.

Relaxation of technical standards will be considered where appropriate due to the nature of 
the development and/or if positive amenity gains can be demonstrated that do not 
compromise road safety.

In town centres where there appears to be parking difficulties, the Council will consider the 
desirability of seeking additional public parking provision, in the context of policies to 
promote the use of sustainable travel modes.

Placemaking and Design Supplementary Planning Guidance January 2010
Guidance on Householder Development Supplementary Planning Guidance July 2006
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